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No. 1170.

IN THE

(Etrniif Oltiur! of ^Jlppeals

For The Ninth Circuit.

HENKY COWELL LIME & CEMENT
COMPANY, a corporation,

Appellant,

vs.

GLOBE NAVIGATION COMPANY, LTD.,

a corporation,

Appellee.

BRIEF OF APPELLEE

ON THE Necessity and Sufficiency of An Assignment

OF Errors on Admiralty Appeals

I.

THE ASSIGNMENT OF EHHOKS IS A NFX RSSAHV PAKT <)!' THE

RECOHI) ON APPEAL.

The Rules in Admiralty of tlie Ignited States Circuit

Court of Api^eals for tlio Xintli Circuil adopted .May

21, 190(), removes this question beyond tlw realm of un-

certainty.
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See Rule 4, Sec. 1, Subdv. 8 (of the Edition contain-

ing amendments up to June 3U, 1904), which provides

that the assignment of errors shall constitute a part of

the apostles on appeal.

Prior to the adoption of these rules for admiralty

appeals, there may have been some question as to whether

Rule 11 of the General Rules of the United States Cir-

cuit Court of Appeals for the Ninth Circuit applied to

this class of appeals. Rule 11 prescribes what the as-

signment of errors must contain. But, since May, 1900,

it is clear that the assignment of errors must constitute

part of the apostles on appeal, and the character of the

assignment of errors is regulated by General Rule 11.

See Note to Rule 1 of Rules in Admiralty of the edi-

tion of the Rules above referred to, from which it

appears that said Rule 1 so far modifies Rule 11 of the

General Rules that a petition for an appeal and the

allowance thereof is not reiiuived in an admiralty case,

nor is the assignment of errors required to be filed with

the notice of appeals; but that the assignment of errors

must be sent up to the ap])ellate court with the apostles,

as required in Rule 4 of the Admiralty Rules.

The learned author or editor of Benedict's Admiralty

Practice (3rd Ed.), at Sec. ()26 et seq., discusses the inap-

propriateness of the assignment of errors and of Rule

11, generally, to admiralty appeals. The in-eface to

this edition is dated January, 1894; but we take it the

text must have been written sometime earlier, for the

fact is that the Second Circuit, by special amendment

adopted Oct. 5, 1892, changed its Rule 4, as to admiralty

appeals, so as to provide in terms that the assignment
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of errors should coustitute a part of the apostles on

appeal (90 F. LXVlll). !So, at the time of the writing

of the jjreface to this 3rd edition of this work on

admiralty practice, the discussion at Sec. (520 et seq.

thereof was of a purely academic character.

The adoption of this amendment to Admiralty Kule

4 hy the Second Circuit put the ai)plicahility of Kule 11

of the General Kules of said Circuit, which is similar

to that prevailing in the Ninth Circuit (see 90 P.

CXLVI), beyond question.

And the Seventh Circuit, we assume, in the absence

of any specific admiralty rules (see 90 F. CXI-CXXII),

has followed the Second Circuit, so tliat, as it expresses

it, the practice in the Seventh Circuit may ''conform

to that Circuit which has most to do with the admiralty".

Chicago Ins. Co. v. Morton Trans jy. Co., 108 F.

271-273.

In the P'ifth Circuit, the necessity of a si)ecific assign-

ment of errors seems to have been taken as a matter

of course.

The Natchez, 78 F. 183.

IT.

FHHOiis nF.iJFn ri'ON >nsT hi: sririik ai.i.v \ssi<;m:i>.

The assignment of eirors in the case at bar is merely

that the court erred in making the decree it did make,

and that it erred in not making the decre,' it did not

make (Record, p. SH)- The opinion of the court is set



forth at page 84, and the decree at page 86 of the

Kecord.

The assignment of errors in the case at bar fails to

meet any standard known to the law, much less any of

the requirements of Rule 11.

The Natchez, 78 F. 183 (supra);

Doe V. Waterloo M. Co. (9th Ct.), 70 F. 455, 461;

Llo^d V. Chapman (9th Ct.), 93 F. 599;

Savings etc. Soc. v. Davidson (9th Ct.), 97 F.

696;

McFarlane v. Golling, 76 F. 23.

In view of the adoption by this Honorable Court in

1900 of special rules governing admiralty appeals, par-

ticularly in view of Rule 4 of Sec. 1, Subdv. 8 thereof,

it seems hardly necessary to answer the academic objec-

tions of the writer in Benedict's Admiralty, above re-

ferred to, or the suggestion of counsel that his assign-

ment of errors is as full and specific as, in the nature

of the case, it can be. This Honorable Court, when it

required, by the adoption of a set of rules, that an as-

signment of errors be filed and made a part of the

apostles on appeal, certainly did not intend to impose

upon proctors, litigants and clerks of courts an idle act

which would involve the expenditure of time and make

more expensive and needlessly encumber the record.

'* The purpose of the rule is two-fold—to advise

the adversary as to what he is to defend and to

aid the appellate court in reviewing the case."

Lloyd V. Chapman, supra.



«inotiug from

Dufour V. Lang, 54 F. 913,

where it was held that Rule 11 of the Fifth Circuit

(similar to ours) applied to ai)i)eals iu equitj' as well

as in admiralty.

We shall briefly illnsti'ato in wiiat way both ap^iellee

and this court might well have been aided, had appel-

lant followed the rules so clearly prescribed. In the case

at bar, respondent contended that the bonus contract

required libellant to begin loading between certain speci-

fied dates, and to send the lime cargo by the ''Eureka";

further, that the shipment was made niidei' a wholly dis-

tinct and independent contract between libellant and

the Roche Harbor Co. These were the issues joined

(ai)pellant's brief, p. 2). This court will at once per-

ceive that there were several questions before the trial

court, all of which were the possible subject of review

in the appellate court.

1. What were the terms of the contract (a) Was

it applicable only to the "Eureka"? (b) Was load-

ing to be commenced by a certain date, barring contin-

gencies ? (c) If so, was that clause for the benefit of the

libellant or a condition ])recedent to be performed by

libellant? (d) And if such a condition i)recedent,

was it in fact performed,, or were there contingencies

which excused its ])orformance?

2. Was the contract executed, whatever were its tenns,

in other words, was the shipment in fact made under

such contract?
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The decree of the court from which the appeal is taken

is silent as to which theory it followed in finding for

the libellant. As a matter of fact, the opinion of the

trial court finds the contract was that as stated in the

libel, and finds against the special defense of respond-

ent to the effect that the shipment was made under a

wholly separate and distinct contract. If error be as-

signed on the opinion—and we do not understand that

such would be proper practice—it is clear that respond-

ent would be in a i30sition to assign as error the find-

ing of the court that the contract was not limited, as

respondent claims, and also that the court erred in

failing to find that shipment made was made under a

separate and distinct contract. Respondent might have

been content to rely on one or other of these alleged

errors, and it would be for respondent to set forth in its

assignment of errors each of these alleged errors as

such, if it intended to rely on each in the appellate

court. But. if the opinion be not looked to in the mat-

ter of the assignment of errors, and the decree merely

consist of the conclusion of the court, as to the relief

to which the parties are entitled, then, we must assume

that the trial court found in favor of libellant and

against respondent as to any and all facts and conclu-

sions of law that would support the decision that it

reached. Appellant—and appellant only—knows what

alleged error of the trial court it intends to rely upon.

If, for example, it particularly relied on the insuffi-

ciency of the evidence to justify the decision of the court

that contingencies happened which excused the libellant

in the performance of the condition precedent in rela-



tion to the time of loading, tlien it would seem to have

been moat appropriate to have assigned sucli insuffi-

ciency as error.

The fact that the admiralty practice permits the sup-

plying of testimony in the appellate court, if it be

thought that on a given jjoint the testimony in the trial

court is insufficient, furnishes a further reason why

the appellant should be compelled at the time the ap-

peal is perfected to point out specifically the particulars

in which he claims the decision of the trial court is not

supported by the evidence.

We most respectfully submit that if such an assign-

ment of errors as is found in this case be deemed suffi-

cient, then better far that the rules be amended so as

not to require any assigmnent of errors in admiralty

api)eals.

We have the less reluctance in urging this court to

confinn the decision rendered by the trial court on the

gi'ound that there is no such assignment of errors as

])laces before this couii; anything to be reviewed, inas-

much as the whole attitude of the resj)ondent in the

trial court, as well as in the a])pellate court, has been a

technical one—technical in its construction of the bonus

contract, technical in its construction of the acts wliich

libellant claims constituted a perfonnance of such con-

tract, and technical in its attitude in the appellate court

in resisting the hearing of the very matters we are now

arguing, and in insisting that certain evidence in the

trial court was hearsay and could not be considered

for any purpose; and, in view of the fact that as at
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as early a date as May, 1900, this court, by its rules then

regularly adopted and promulgated, placed once and for

all beyond question the necessity of, and requirements

as to the sufficiency of, the assignment or errors, we

fail to find any reason which can with ijropriety be urged

by appellant looking to the suspension of such rules in

the case at bar. We therefore pray that the judgment

be affirmed.

Respectfully submitted,

Charles Page,

Samuel Knight,

W. S. Burnett,

Proctors for Libellant and Appellee.


